[1. Nonstructaral Elements
A. Development Management
1. Planning

a. General comprehensive planning: Comprehensive plans and land use plans identify how a
community should be developed and where development should not oceur. Uses of the land can be
tailored 10 match the land’s hazards, typically by reserving hazard areas for parks, golf courses,
backyards, wildlie refuges, natural areas, or similar compatible uses Generally, a plan has limited
authority. I refleets what the community would like to sec happen. Its utdity 1s that 1t guides other local
measures, such as capital improvement programs, zoning ordinances, and subdivision ordinances.

b. Storm hazard mitigation and post-storm reconstruction plans A locality should devclop a set of
policies or planning wnstruments 1o have in place to facilitate post-storm decision making. This allows
for substantial amount of decision-making to occur prior to the disaster event and pernuts better
decision-malking after the event. Siorm hazard mitigation and post-storm reconstruction plans should
wdentiufy priorities both for reconstiruction and mitigation.

2. Development Regulations

a. Zoning: Zonmg is the diviston of a jurisdiction into districts and the preseription of uses for which
bulchngs within designated districts may be put—their lot size, yard size, ete,

i) Overlay zones: These zones coexist with other zones, operating like a transparency overlaying
cxisting land use controls. Examples include floodplain and historic districts, within these arcas
development is regulated by the standard zoning ordiance and the unique requirements ol the
overlay zone.

Overlay zones allow commumities to 1solate and protect areas not covered by the rest of the
ordinance Fowever, like any zoning, the protections of overlay zones can be changed o1 removed

if) Agricultural zones. This zonmg category scis a nunimum lot acreage calibrated to the size
necessary to maintain a commercial fum (which varies depending on the predominant crops grown m
the region}. Some o1dinances contain a prohibition on non-farm uses (exclusive use),

An umntended consequence of the duniinution of property value is that farmers are deprived
of the collaleral necessary for financing, making farming unfeasible, Non-exclusive use leads to
renting. which does not mnduce major improvenients in the land. A lack of such improvements
reduces the viability of farming in the larger area, which in turn creates pressure to allow
development. Finally, as with any zoning, this category must allow some reasonalle economic use,

iii} Contract or conditiona! zening' Under both approaches the landowner aprecs to previously
unstated conditions (which can be i the form of deed restrictions) in exchange for some government
action (such as a rezoning) or an exemption from other conditions. The difference between the two is
that with contracl zoning the government 1s contractually obligated 1o allow the use.

The purpose of these techniques is to provide lexibility in dealing with a small number of
tand parcels, but they can nevertheless be unpopular with developers. Coniract zoming is vulnerable
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to an wltra vires challenge (the governmeni has impermissible delegated its authority), and both can
be challenged under uniformity provision (that all land in zoning district be subject to the same
restrictions), as spot zomng, or as contradicting a comprehensive plan.

iv) Special exception. Thus term, which is often used interchangeably with conditional use, 15 used
for activites which are pernmussible but require an additional layer of approval because they need
additional attention or cannot be reasonably accommodated 1 a traditional zoning ordinance. In
some cases the use can be by right 1f the developer meets certain conditrons.

While designating most uses as special exception may be 1liegal, the application of the
technique against all new development has been upheid when used in connection with interim zoning
or if the jurisdiction already had an adequate facilities requirement.

v} Bonus and incentive zoning: In exchange for concessions from a developer, some governments
allow developers to exceed limitations 1imposed by current regulations, such as building height or
dwelling unit density

This technique has not seen much use outside of non-metropolilan areas. While simlar to
the accepted practice of dedication, bonuses and incentives may be vulnerable as contract zoning, and
the extent of the connection needed between the concession and the government purpose 1s not clear

vi) Floating zones: These zones appear in the text of zoning ordinance, but not on the map, and arc
typically used for shopping centers, industrial areas, mobile home parks, or multi-family housing.

While the location of floating zones can be subject to special inferests and politics, they are
usually based on facts, as opposed to speculated fiture needs. They may be vulncrable to a challenge
of giving too much discretionary power or as spot zonng

vii) Density transfers/ average density/ cluster: This typc of regulation aflows flexible design of
large or small scale developments that are constructed as a unit; the actual design is matier of
negotiation, but the basic premise is that some areas are developed more mtensively than would
normally be allowed, while others arc used less than what the market would determne The type of
development usually has to conform to zoning, but there is a trend toward allowing mixed use,

The government’s goal for thus designation is to create open space, protect sensitive features
and/or allow farming 1o continue, while the developer benefits for the higher dwelling unit density or
floor area ratios. One consequence can be 3 form of leapirog development, with s more expensive
pubhe services Some farm-related uses may be incompatible with residential development, and
development can lower farming activity below a critical mass.

viii) Performance or impact zoning: Rather than enumerating permitted uses, performance zoning
sels standards for the effects or level ol impact allowed for development. The standards may govern
traffic, rmunoff, or viewsheds. The ordinance could theoretically allow any use as long as it met the
requirements, but m practice most performance controls are used 1n conjuncilion with traditional
zoning.

The level of expertise and size of the staff required to implement the standards depends on
their comprehensiveness and how much of the jurisdiction they encompass, Performance zoning
agives developers greater fexibihity, bul in some cases 1t may make enforcement morc difficult, In
addition, some mmpacts are difficult or impossible to quantify.
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ix) Urban growth boundary: Urban containment basically involves designating a perimeter around
an urban area, Urban development is encouraged within the line and discouraged beyond it, generally
by restricting land 1o resource use and very low density residential development and prechuding the
extension of urban services The area within the penmeter 1s designed to be sufficient to
accormmodale the area’s growth for a specified period

The objective of urban containment is to promote compact and contiguous development, to
preserve resource production lands, open space, and sensitive areas, and create a clear boundary
between urban and rural areas. If the area is too large, the boundary may not achieve its goal of
compact development, 1f 1t”s too small, properly values may mcrease dramatically.

x) Specific development plans; shadow platting: This technique creates a plan which describes
land vscs and subdivisions in greater detail and covers a smaller area than a compreliensive plan,
zoning map, or public facilities plan, The plan may melude designation of specific uses and/or design
slandards that vary from the zonmg ordinance and may even contain enough detail to allow approval
ol developments which comply without public hearmg,

The objective of these plang is to prectude inefficient land use in areas designated for future
growth at urban densities. The plans can also create neighborhood identity, coordinate development
of different properties, and estabhish a fast track for development approvals.

xi) Total populaticn limits; development caps: As the name 1mplics, these arc absolute lumits on
housing units or population itself. If a limit succeeds 1n hmiting growth but demand for housing is
high, property values will necessarily increase, which can affect the character of the community. The
Iimits themselves do not address quality, type and location of growth, and restricting only one
development sector can lead 1o an imbalance of growth. Not surprisingly, a restriction on growth can
cause development to leapfrog out to neighboring jurisdictions.

xii) Raie allocation systems; growth phasing: Allocanon systems and growth phases specify a rate
of growth, which can be a percentage of total growih or a set number of units or square footage
allowed per year.

Thesc techniques are versatile. as they can be used to address quality, type and location of
growth In some cases developers compete [or pouts which allow them to build. The pomits arc based
on cntena deemed desrable by the community, such as open space preservation, but the competition
itself can be complex and time consuming to admimster. If the rate or phases are stower than the
market, property valucs will necessarily increase, which can affect the character of the community. A
slower than market rate can also cause growth leapitog out to neighboring jurisdiclions. Applying the
phases to less than all development seciors can lead 1o an imbalance of growth. The rates or phases
can be used to cnsure the adequacy of ompy nvestments, such as waler ireatment plants, which
serve the entire community and cannot be provided incrementally

xiii} Mandatory low-income housing consiruction ordinance: These ordinances require those
developing large residential projects (often over 30 units, sale or rental) to include a certain
percentage of subsidized or low-cost housing (typically 10 1o 15 percent of the total number of
dwelling units). This requirement can be made ceconomically feasible by 1yving 1t 10 the availability of
federal subsidies or tax credils, or increasing allowable densities,

In addition 1w increasing the siock of lower mcome housing, these ordmances seek 10 avoid
concentration and improve housing quality. In order to be effective the arca needs to have growth
pressures, a relatively high rate of return development, and there should be little opportunity to serve
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the same market by simply building mn a jurisdiction without a low income ordinance. These
ordinances may face substantial due process challenges.

xiv) Local environmendal impact erdinances: Reports to local governmenis on envirommental
impacts gencrally mention alternatives, mitigation strategies, and irreversible changes

By forcing developers to account for their environmental values, local governments gain the
authority to encourage environmentally sound land use practices. To be effective, the local
government must have the technical capacity to review the impact statemens.

3. Land and Property Acquisition

a. Fee-simple acquisition of undeveloped land: Fee-simple acquisition of undeveloped land
includes the purchase of the full “bundle of rights” contained 1n real property. Fee-simple acquisition
of undeveloped land 15 important for two reasons. First, it can involve removal of hazardous sites
from the private market, thereby reducing potential threat to the public Second. fee-simple
acquisition can act as a development managemeni 1ool for guiding the location of development. Fee-
sunple acquisition can be prohibitively expensive, leading locahitics to alternative ways to finance
and manage property, such as land banking and use of restrictive covenants.

b. Relocation of existing development: Relocation of existing development is the surest and safest
way to protect it from hazardous threats. However, relocation can become more problematic if the
buildings arc large and heavy, making a move difficult Relocation can also be very expensive,
especially when there is a large amoumn of development 1n the hazard prone area.

¢. Purchase of development rights/easements: The owner of an eascment has one or more of the
several rights in land, leaving the rest in the hands of the land owner. Easements either grant an
affirmative night to use property, such as a right of access, or restrict the land owner’s right 1o use the
property m a particular way. Local governments can purchasc an casement in development rights and
thus preclude building on the property.

By owning the development rights, the government has a very high level of control while
allowing the land to remain in private hands. However, the government does lose money twice: in the
purchasc and foregone 1ax revenue from the reduced property value. The government must also
police the casemment, since unenforced nights may eventually be forfeited

d. Transfer of development rights: These programs treat development as commeodity separate from
land stself. The government awards development rights based on value or acreage of land, and
establishes sendmg and recerving areas for these nights. The sending areas contain land the
government, lor various reasons, sceks to protect. In these zones landowners do not have enough
rights to develop their land, but they can sell rights 1o developers in receiving areas. With these rights
projects can take on higher densities than would otherwise be permissible In addition 1o density,
TDR programs can be used io affect the type ol uses 1f the rights are for specific kinds of
developrnent, as opposed to one general purpose right,

Besides protecting sensitive areas, TDR programs are supposed to reduce the land value
shufts ol zoning by compensating those who can’{ fully develop their land. However, 1t is a complex
systemn, which makes 1t difficult for planning staffs {0 implement and landowners to understand and
accept. TDR programs alone cannot ensure gquality development or that there will be a criical mass
of resource operations (for example, that there will be enough farms to support the area’s feed
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glores) Perhaps most importantly, the region must have enough development pressure to make the
righls marketable.

e. Advanee site acquisition (land banking): This {echnique involves the purchase of land by the
government for eventual use or resale to the private sector m order o influence the character and/or
iiming of growth.

While on the surface land banking may scein simple, there are several potential problems,
limitations and reasons for opposition: the public sector, rather than private landowners, receive the
benefits of property value increase; value of land outside the land bank may be reduced because it
climinates the possibility of developer-contrived scarcities, and the government may scll land at
below market prices; it requires high level of expertise on the part of planning staff, bridging the gap
between revenues from sale of land and purchase of the land may require debt financing, which will
create pressure to increase sale prices; the problems addressed by land banking arc often regional,
and thus beyond the power of most jurisdictions.

f. Purchase sellback/leaseback: The government can control the use of its land by selling or leasing
1t to the private seclor with restrictions, covenants and/or negalive casements,

In s0 doing the government mamtains control without having to actoally manage the
property. Though less involved than managemend, the Jeasing or seiling authority does need to ensure
compliance with the terms of the agreement. Where the governmeni sells the properly. the restrictions
lower the tax burden on the owrer.

g. Purchase option (right of first refusai): A righu of first refusal guaramees the govermment the
first opportunily to purchase the property, while an option prevents the sale of the property 1o
another party for specified period.

If the budget does not have room fo1 an owiright purchase, this can be an eflective
protection, but it can also be an unnecessary expense if the govermment will buy the property anvway,
in addition, the propeity may become more expensive m belween buying the option or first refusal
right and the actual purchase. On the other hand, designation of future acquisition may reduce the
property value, possibly making the government liable for damages if it does not go through with the
purchase.

h. “Sword of Damocles” provision: A povernment agency with the power of eminent domain
suspends condemnation of land covered by a comprehensive plan as long as the land use remains
compatible with the plan. [fthe landowner proposes or commences a use in contravention of the plan,
the land 1s taken into public ownership.

The federal government has used this approach in Idaho’s Sawtooth National Recreation
Arga These provisions allow land 1o remain in private ownership and are an cffective, mexpensive
protection tool m the shorl run, However, increasing land valucs may encourage property owners to
develop meompatible uses and make the cost of condemnation prohibitive. If on the other hand, land
values are suppressed by ihe provisions, governments may face political pressurce to remaove them.
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4, Taxation, Fiscal, and Other Incentives

12

a. Differential assessment/taxation, This technique can take on several different forms: reducing
the tax rate appiied to the assesscd value of resource production land such that payments onty cover
essential services; reducing the assessed value of resource production land such that payments only
cover essential services; reducing the assessed value ol land to a percentage of urban land; assess the
value based on current income-producing capacity, as opposed to the market value {most stales allow
land 1n several specified uses, such as forests and open space, but some hmit to [armland).

The differcntial assessment reduces the tax burden on land facing development pressure and
recognizes that some tracts put less demand on services funded by property taxes The flip side of
this recognition 1s that the loss of lax revenue can be substantial. An unintended consequence of
having preferential status 1s that it can be a haven {or speculation as property value rises, and can
force development further out as close-1n property owners hold out and sustain tax benefits. This
effect can be reduced wath erther a use change/conveyance penally, or a deferred taxation systen,
where the difference between market and preferential 1axes are paid when the property is converted to
a higher use (laws vary, but the range is {ive to ten years of tax deferred taxes due). However, the
amount of accumulated taxes may not be enough to offset profits, and there may be a leapfrog cffect
because land farther out will have lower markel value and thus lower accumulated taxes, In addition,
basing the tax rate on income production for a specific property will encourage development of best
farmiand because 1t will have the lowest accumulation of deferred taxes (which can be avoided by
having 2 wuform raie). The [ew legal challenges have been based on uniform laxation provisions
stale constitutions.

b. Land gains taxation, transfer or development taxes' Vermont is the only state to employ a tax
on the profits pained from the sale of land. The amount is inversely proportional to the length o time
land 18 held, and it can apply only o value of land, not stnprovements. There is an exception for the
principal residence of seller. Transfer taxes are simply assessed against the seller of land devoted to
certain designated uses Development taxes are charged against developers obtaining permits 1o
convert land m certain categories to more intense uses,

These taxes discourage conversion o higher density, slow the growth rate, and discourage
speculation. but they also are not eflcctive for long term protection and may limit needed economuc
development while owners hold out on selling their property. The land gains tax may be vulnerable to
legal challenge under the umlormity clause in state constitutions or based on discrimination against
non-residents hecause of the principal residence exception. On the other hand, the Vermont Jaw
susiained a Fourteenth amendment challenge of arbitrmy discrumination against land owners ol less
than six years.

¢. Special assessments districis: Special assessment disticts include property owners who benefit
from a specific pubhic improvement. These owners are charged a lee, which can be based on an
attribute(s) of the property that 18 proportional o the benefits received from the improvement, and 1s
charged 1o both new and existing development. There are numerous possibilities, from temporary
creations designed simply 10 raise revenue for a specific improvement 1o independent, special
purpose governmental entities A commeonly used example is the transportatzon utility fee While
exaciions, bonds, impact fees and other methods are uscd to pay for transportation yoprovemenis,
the utihty fee covers the maintcnance/operation cost of the system(s)
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Since this is not a iax, special assessment districts are free from constitutional requirements
of uniformity, equalily and double taxation. This technique shifis the [inancial burden from the
general public to those directly benefiting. The revenues are more predictable than sources which
depend on development cycles, which makes issuing bonds caster.

d. Impact fees/system development charges: These assessments are typically one time, up front
charges (some jurisdictions allow extended payments) against new development to pay for off-sile
mprovemettts. The fees can also be set up to have growth buy into existing services with excess
capacity. Two specific examples of impact {ees are: 1) Family Reservation Fees—where developers
pay up front for their proportionate share of future improvements or expansions, and 2} Linkage
Fees—where non-residentral development [inances needs hinked to the new development, such as
affordable housing

Impact fees can fund wider variety of services than exactions or special districts, and can
caver the firll costs of improvement, unlike land dedication requrements. On the other hand, impact
fees do not help with maintenance costs. They are typically used in place of negotiated cxactions,
which take longer and are less predictable or equitable. Finally, every mmpact {ec must meet a three
part legal test: 1) need for improvements is ereated by new development, 2) the amount charged the
new development 15 proportionate, 3) all revenues must be spent in proximity to the new
development and within a reasonable period of time.

. Development impact tax/improvement tax: These arc taxes on new consilruction, mcluding
alterations to existing structures, usually paid while applying for building permit.

Unhke a tee, this charge does nol need to be based on lhe cost of unprovements necded o
serve the new development, and there are no restrictions on how the revenues can be spent.

f. Developer Exactions: These are private sector imvestments in public infrastructure needs created
by new development. Exactions can take the form of on or off sitc umprovements or land dedication,
and are often a condition for appioval.

There needs to be a rough proportionality between the exaction and the development’s
impact. For this reason land dedications are good, as they have a close relationslup 1o the
developraent, but dedications don't cover the cost of improvements. Negotiated exactions do allow
[inancing of nmprovements and can be very specific, but they also creale problems unprovemenits
usually reflect the needs of individual developments and not the commmuniiy as a whole; they are not
predictable; particular geographical conditions or bargaining ability may make some cxactions
appear inequilable: small developments may not be subject to the same kind or degree of exactions
as large ones, even though they can have the same or greater cumulative effect; exactions do not
COVET Imamtenance costs.

5. Capital Facitities Policy: This technique creates a timetable and budget of when, where, and what level
of municipal services a government will supply

The timetable confrols growth because it is rarely feasible for a developer to provide services, and
capital programming is Iess expensive and less likely to face legal challenges than many other growth
management techniques.

a, Focused public investment plan (FPIP): Basically a Capital kmprovements Plan for a specific
arca, known as a Public Investment Area (PIA}). A Focused Public Investmnent Plan {FPIP)
coordmates and concentrates investments such as water, sewer, streets, schools and parks. Whaie
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funding mechanisms and cxpected contributions from developers may vary, the objective 1s to supply
fully served land for development.

FPIPs limit g owth which 15 dispersed and has madequate public services. PlAs allow
governments to choose which parts of the jurisdiction are suited for growth, which can include areas
free of environmentally sensitive features and mfillfredevelopment sites. Carefully chosen PlAs will
also minimize the overall cost of providing seivices. FPIPs make it easier to create a system of
development charges which is equitable and understandable to the developer.

b. Service areas The taxing authority of a government can designate areas which will recetve
services and those that will not, and tax the former at a higher rate

This technique will be more effective if used n conjunction with a regulatory program which
limits development mn areas with lower, more attractive tax raies, and a camital program will make the
designation more equitable and less open to legal challenge. (The untformity of taxation provision in
most slate constitutions can be the basis for legal challenge }

¢. Marginal cost pricing: Under this system new development 15 responsible for the incremenial
cost of the service needs 1t creates (for example, paying per foot for water and sewer) as opposed to
average cost pricing (charging the same repardless of real costs). The latter form of pricing creates an
incentive for low densily growth away from existing services, since 1t 15 e(fectively subsidized higher
density, close-in development.

The complexity of marginal cost pricing leads to the creation of price districts instead of
pricing each development, which can lead to a problem at the distriet borders; people will
understandably agk why they have 1o pay more than thewr next-door neighbor.

d. Concurrency/Adequate public facilities requirement’ This is a required level of mumeipal
services that must exist when the proposed development is completed or within a certain pernod
afterward.

The requirement can have the effect of encouraging development in areas already well served
by public facilities, and/or shifiing developraent 1o jurisdictions with lower service requirements.
Demanding service requirements also may discourage certain types of development, especially high
density.

6. Land Use Policy The above development management tools should be incorporated inio well defined
policies (such as expressed through a comprehensive or land use plan) thal address the location, density and
use of land, paymng special atiention to high risk areas. Development should be located away from high
hazard arcas. Density should reflect the impacts of development on the environment, as well as the ability
of local government to protect the communuty, and need to evacuate the arca. Use of land should be also be
reflective of the inpacts on the enviromment and reduction of hazards.

7. Moratoria: A moratorium 1s a short-term suspension of right to develop, usually done by not 1ssuwing
permits. Moratoria can play an important role following a disaster, to st priorities for response and
potential mutigation ciforts.

8. Reconstruction Triage: Reconstruction triage 1s the sorting of priorities for reconstruction. The use of a

triage for decistons on reconstruction should be outlined in a posi-disaster 1cconstruction plan, created prior
to the disaster.
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B. Subdivision Regulations: The division of'a lot, tract of parcel into two or morc lots, tracts, parcels, or
other divisions of land for sale or development.

C. Information Dissemination

1, Real Estate Disclosure Requirements: Real estate disclosure requirements would require notification
that the property to be purchased 1s located in a hazard prone are notified of this. Currently, foderally
regulated lending instituttons must advise applicants for a mortgage or other loan that it is to be secured on
a building which is in a floodplain as shown on the Flood Insurance Rate Map Since this requirement has
to be met only five days before closing, oflen the applicant 18 already commiited to purchasing the property
when he or she first learns of the flood hazard. State laws and local practices by local real estate boards can
overcome this deficiency and advising newcomers about the hazard earlier. They may also require
disclosure of past disaster events, regardless of whether the properly is in a mapped hugh risk zone. Terms
and maps ol used for disclosure of hazard risk should be meaningful to homebuyers.

2. Community Awareness Programs: Community awareness programs may be used m conjunction with
and/or 1n place of real estate disclosure requirements 1o directly educate the potential homebuyer and the
commumity of hazard risks Informaiion can be presented in a number of ways, inclading information
paraphlets, brochures, literature and workshops. Topic may mclude identification of hazards, things o
consider in purchasing a home or business, ways to linut exposure and reduce future property damages

3. Hazard Disclosure

a. Mapping Hazards: The application of vulnerability and/or risk analysis, inventories, and other
studies to maps s an important step in reducmg disaster poteniial. Locating hazards can be
accomplished through cooperation with a number of federal and slate agencies. Usc of a geographic
nformation system to overlay high risk areas over properly maps can serve as indicators of sites fov
miligation

b. Motification: Notification of the locations of hazards and the risks needs to be given to public
officials, public emplaoyees and agencies, the general public, and the private sector. Notification can be
gzwven through workshops, information pamphlets, brochures, literature, ete. It is imporiam that
mformation on the location of hazards is shared between agencies 1o ensure better decision-making,

4. Disaster Warning, The first step m responding to a polential disaster is to know that one is comung.
This may require monitoung of local conditions Disaster warnings can be admimstered in a number of
ways. including via swens, radio, television, cable TV, mobile public address systems, telephone trees, and
even door-to-deor contact. Multiple or redundant warnmg systems are most effective, as the message wall
received even if one part of the warming system is not heard.

5. Workshops: Workshops can play a valuable role in preparation for a disaster Workshops can be
arranged for public employees and/or state agencies, for general public, and for public officials. These
workshops should include education regarding the potential hazards, possible nutigation steps that can be
taken, and how to respond afler 4 disaster occurs.

[Taza1d Mitigation Planntnge Tools and Techniques 15




6. Education and training' Education and training for awarceness of hazards, mitigation steps, and disaster
response should not only be targeted to public emplovees, agencies, and public officials, but should also
include the general public and the private sector,

IIL. Private Sectovr

A. Lending: The application of a real cstate disclosure requirement or other information to lending sources
regarding the risk of development in hazard prone areas would reduce to cost of lendmg both to the lending
msii{utions and consumers ol their services It is tmportant that lending institutions understand the risk of
supporting development in high risk arcas.

B. Insurance: The msurance indusiry plays an important part in the private sector gwiding of development,
The Mational Flood Insurance Program is a good example of how the msurance ndustry can also play a role
in promoting development that reduces hazard risk.

C. Building Indusiry: The building industry should be educated to the structural and building codes

designed to reduce damage from hazardous events. The building mdustry should alsc be educated on the
location of high risk areas and ways to mitigate hazardous threats.
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